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In this Brief we shall not refer to the various

specifications of error, as such, but shall, pursuant

to Rule 24, answer the different discussion topics

contained in Appellant's Amended Brief. We shall

refer to this latest Brief merely as Appellant's Brief.

Silverton Lumber Company and W. S. Jack,

appellees, are the holders of admittedly valid and

genuine warehouse receipts evidencing grain actual-

ly stored with, and later converted by, the Ware-

house Company. The grain so stored by these

appellees are commodities specifically mentioned by

the State Warehouse Act.

These appellants are concerned only with those

specifications relating to the CANCELLATION OF
THE BOND, (App. Br. p.p. 133 to 177), the speci-

fications relating to ATTORNEY'S FEES (App.

Br. p.p. 273 to 282) and the specification relating

to the TAXATION OF COSTS, ETC. (App. Br. p.

291). Owing to the fact that we have heretofore

prepared and filed one Brief herein, and are filing

this only because of errors in appellant's first Brief

which required the complete revamping by appellant

of that document, we shall be very brief in this

additional response.

ISSUE OF CANCELLATION
BRIEF OF APPELLEES ARGUMENT

(a) Statement of facts on issue of cancella-

tion. This is necessary because appellant's state-

ment is disputed in numerous particulars.



(b) Argument on alleged fraud and conceal-

ment.

(c) Argument on real party in interest.

(d) Argument on purpose and kind of bond.

STATEMENT OF FACTS RELIED UPON BY APPELLANT
FOR CANCELLATION.

These appellees, Silverton Lumber Co. and W. S.

Jack adopt the nomenclature stated by appellant on

p. 134 of its Brief.

The Fischer Flouring Mills was an Oregon cor-

poration engaged in the flour milling and cereal busi-

ness at Silverton, Oregon. It had been in operation

there since 1899. The Fischer Warehouse Company

was a corporation, likewise engaged at Silverton,

Oregon, since 1923 in operating a general warehouse

business. For each year 1923 to 1932 it was bonded

by the Surety Company under the State Warehouse

Act of the State of Oregon. It kept records of ware-

house receipts issued, and had its office in common

with the Flouring Mills. Its work was done by

employees of the Flouring Mills. It received grain

for storage and otherwise did a general warehouse

business. It did not have a great amount of assets,

but this was fully known to the Surety who exacted

and received an indemnity agreement from the

Flouring Mills. It was not, ''a mere shell"; it had

behind it every resource of the Flouring Mills.

For the year July 1, 1931 to June 30, 1932, the

Warehouse Company, with appellant as Surety, gave



a bond under the State Warehouse Act in the prin-

cipal sum of $4,000.00. This bond was involved in

a companion suit (E9339) in the Court below. That

case and this one now on appeal were tried together

before a Master, and decree going against appel-

lant in the $4,000.00 bond case, it paid into Court

the penalty of the bond. The Surety vigorously

contested, at the trial, the claims of every person

seeking to recover on that bond.

The Master found the $11,000.00 bond void, and

recommended to the Court that it be cancelled. Ap-

pellees noted exceptions, and on hearing in the Dis-

trict Court a decree was made in favor of appellees.

The Surety prosecutes their appeal from that decree.

The salient facts relating to the $11,000.00 bond

are: Fischer Flouring Mills had for years done some

business with Eyre & Co. and had an ''open line"

with that firm of $4,000.00. Fischer was expanding

his business and applied to Eyre & Co. to increase

this line of credit. This Eyre & Co. agreed to do

provided the increased line was secured by ware-

house receipts and the Warehouse Company's bond

be increased to $15,000.00. R. 487, 490-491.

Fischer told Eyre & Company at the time that

he would conform to its requirements and procure

an additional $11,000.00 bond. At a later time

Fischer advised Eyre that the bond had been ar-

ranged for and would be issued and filed. R. 491.

Eyre & Company thereupon proceeded with its part

of the engagement and had dealings with Fischer

in large amounts, with most of the amounts repre-



sented by warehouse receipts of Fischer Warehouse

Company. Eyre & Company did not know until

after the Flouring Mill and the Warehouse Company

had finally closed down that the bond has not actually

been deposited in the office of the Secretary of State

of the State of Oregon.

Following the original arrangement made with

Eyre & Company the Warehouse Company made

application to the Surety Company for the additional

$11,000.00 bond. A combined financial statement of

the affairs of Fischer Flouring Mills and Fischer

Warehouse Company was delivered to the Surety

Company. R. 622. The Surety Company had been

familiar with Fischer's business and affairs for a

number of years. R. 341. It also again looked up

Fischer's com.mercial rating, which showed net worth

in excess of $100,000.00. Mr. Lyons said that he

assumed that the bond had been required by the

State. R. 341. Mr. King claims that someone told

him the State had required the bond. R. 331. Both

Fischer and Benson say that they told no one that

the bond had been required by the State; that they

merely told the Surety Company that they desired

an additional bond to the amount of $11,000.00.

R. 423, 424. The Surety Company conducted an

examination satisfactory to itself of the financial

worth of the Fischer Companies and thereupon the

bond was issued and the premium collected by the

Surety.

The bond covered the period February 1, 1932

to June 30, 1932. It was regularly issued and was
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delivered to the Flouring Mills with the intent that

it become elTective as in the bond provided. R. 348.

Due to inadvertence the bond was not actually filed

in the office of the Secretary of State until about July

21, 1932. R. 378. At a time shortly before the date the

writer of this Brief, when checking up on the Fischer

Companies for the First National Bank, found that the

bond had not been filed and at that time suggested to

some officer of the Flouring Mills that it should be

filed. Within a few days thereafter, and after the

bond had been sent to Salem, the Surety Company

for the first time learned that the bond had not been

filed and then used every effort to get the bond

returned to it for the evident purpose of destruction

of the bond and the cutting off of the rights of any

claimants that there might be against the bond.

R. 343, 619. App. Br. pp. 155, 156.

For brevity we shall not discuss in detail the

various contentions made by appellant, but in that

regard hereby refer to and adopt the argument of

appellee Eyre & Co. as to whether the bond is a

statutory or a common law bond. We refer to and

adopt the argument and Brief of Mr. Moore, Assist-

ant Attorney General of the State of Oregon, appear-

ing herein on behalf of the various state officials.

The question, after all, notwithstanding an orig-

inal Brief of 156 pages and a corrected Brief of

292 pages, submitted by appellant, is whether or

not the Surety should be relieved from its bond

voluntarily made and for which it received indem-

nity, and thus cause an increased loss to fall upon

depositors of grain in the Fischer Warehouse.



ARGUMENT

The Surety Company now claims that it was

defrauded into issuing the bond by alleged conceal-

ment of the supposed unsatisfactory financial con-

dition of the Flouring Mills, the indemnitor to the

Surety Company. In that regard it will be noted

that a financial statement was furnished; that the

Surety Company in addition thereto checked up on

Fischer's commercial rating and that it made an

investigation satisfactory to itself and thereupon

decided to issue the bond. The only evidence on the

issue of the falsity of the financial statement comes

from Mr. Fischer who testified at the trial that the

financial statement was correct. Counsel apparently

overlooks the fact that the financial statement (R.

p. 622) shows notes payable of $31,800.00, and trade

acceptances of $10,099.32 and accounts of $9,043.53.

These cover all, and more, of the items discussed

by appellant, and of which it is certain the appellant

had full knowledge when it issued the bond.

Another element of fraud now claimed by ap-

pellant is that there was concealment from the Sure-

ty Company of the alleged practice of the Warehouse

Company to issue warehouse receipts without receiv-

ing the commodity, and the alleged practice of per-

mitting the Flouring Mills to use and dispose of

stored products at will. The thing wrong with this

contention is that there is no evidence that such

condition occurred prior to the time that the bond

was issued. In an attempt to support its claim in

that regard the Surety points out memoranda (pages
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141-142 App. Br.) made by Mr. Haight, the then

president of the First National Bank in Silverton.

Haight's memorandum notes that there was some

flour (1500 bbls.) on hand but not enough to cover

the warehouse receipts, and that part of it was

stored at Los Angeles and Portland. It is also appar-

ent from this same document that theretofore some

arrangement had been made by Fischer with the

Bank to substitute other goods for those covered by

the warehouse receipts. Near the bottom of page

142, App. Br., and printed in italics, is the notation

that there should be no substitutions without the

consent of the Bank. From this it clearly appears

that the acts of the Warehouse Company therein

referred to were done with the knowledge and con-

sent of the Bank.

It is further claimed by the Surety Company

that the Flouring Mills Company, at the time of

signing the indemnity agreement, concealed from

the Surety Company the assignment of many of its

assets. It is respectfully submitted that this conten-

tion is utterly without merit. It is true that about

January 19th a paper was signed by Fischer Flour-

ing Mills assuming to transfer to the Bank, as

security, its book accounts. These book accounts

remained at the office of the Fischer Company. They

were never delivered to the Bank. The Fischer Com-

pany proceeded thereafter to collect these accounts

in its usual course of business; in fact nothing was

done after this supposed assignment in regard to

the collection and disposition of the book accounts
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that differed in any way with what had been done

before. Briefly, the paper was made but it was

never acted upon by any party thereto. Surely the

Surety Company had not been injured by the mere

signing of this paper; no action to turn over the

notes and accounts was taken.

It is further claimed by the Surety that there

was concealment and misrepresentation of the real

object and purpose of the bond. It will suffice to

say that there is no evidence that will support that

claim. Adams, King and Lyons ''thought" or

''supposed" it had been required by the State.

The principal thing attempted to be relied upon

by appellant at the trial; the principal thing alleged

in the Bill of Complaint as a ground for invalidating

the bond; was a supposed corrupt and illegal agree-

ment between the First National Bank of Silverton

and the Flouring Mills Company to procure the issu-

ance of the bond in order to make good certain ware-

house receipts held by the Bank. This matter utterly

failed of proof. There was no evidence whatever in

support of that contention.

It is further asserted that the bond is invalid

because it was not required by the State of Oregon

and was not delivered to or accepted by the State,

and the further remarkable claim that it was with-

out consideration and void. It is conceded by these

appellants that the State of Oregon made no formal

requirement, other than the statute requiring an

adequate bond, that Fischer post this additional bond.

It is likewise conceded that the bond was not filed
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in the office of the Secretary of State until July 20,

1932. The bond had not then expired and has not

yet expired; the period for which the Surety was
liable for defalcations ended July, 1932. The bond

will not expire so as to relieve the Surety from liabil-

ity until at least July 1, 1938, the end of the period

of limitations. The claim that the bond was without

consideration and void is, of course, utterly ridiculous.

The Surety Company in its Bill admits that it re-

ceived the premium fixed by it for issuing the bond

and that it issued the bond and delivered it to Fischer,

and by its Bill tenders back the premium paid.

The Surety Company, in an attempt to excuse

itself for its wrongful and unwarranted charges of

fraudulent collusion between the First National Bank

and the Fischer Flouring Mills states at page 158 of

its Brief that if the fraud charged by it in the Com-

plaint has failed as to the First National Bank, then

that the Answer of Eyre & Company to the Bill,

setting up the circumstances under which the bond

was issued and delivered, is in aider of its Bill and

operates to make good the allegations of the Surety

that Fischer so defrauded it in an alleged dishonest

conspiracy with the Bank. We never before heard,

apparently seriously presented, a claim so utterly

ridiculous nor one with less support either in equity

or in ordinary common sense, to say nothing of the

rule requiring fraud to be concisely alleged and

clearly proven. Just how a charge of fraud against

Fischer and the Bank can be aided by a plain allega-

tion of a legitimate business deal between Fischer and
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Eyre & Co. is not explained,— is not apparent,—
and, we venture to say, cannot be explained.

In this case the questions pertaining to the fraud

alleged are questions of fact. It is also obvious to all

that fraud must be proven by clear and convincing

testimony, and, although fraud may be established

by circumstantial evidence, the circumstances must

be so clear and convincing as to leave no room for

a reasonable doubt. If the conduct of a party can

be squared with honesty the presumption always is

that the party acted honestly and not fraudulently.

We so find the evidence on this particular feature

of the case. Fischer's conduct up to the early part

of the year 1932 had been honest and exemplary. He

had violated no laws; his reputation was good. That

afterward, and in June, 1932, the grain was con-

verted cannot be doubted. However, that was the

very thing that the bond was issued for. Its pur-

pose was to guard depositors against the conversion

of their grain. Moreover, the fact that Fischer

converted grain in June, 1932, is not even evidence

tending to show that he converted grain in or before

January, 1932. There is no evidence that Fischer

did not have on hand in January, 1932, the grain

represented by the Warehouse receipts held by Ameri-

can National Bank of Portland. The testimony of

Doerfler shows it was there. R. p. 592. If, in fact

the Frazier grain had been converted, and there is

no proof that it had, then surely one instance would

not prove an alleged general practice.
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EQUITIES OF THE PARTIES

Appellant says that the party having the superior

equity should prevail. We find no fault with that

rule; in fact we urged its application. Appellant

starts with the premise that the bond was procured

by fraud. The evidence fails to sustain that assump-

tion so necessary to appellant's position. There was

an entire failure to prove the fraud alleged by the

Bill, or any fraud at all. The most that is shown is

in and before January, 1932, certain of Fischer's

creditors were pressing for payment. Surely that

does not constitute fraud. The financial statement

submitted truly shows the indebtedness of the Fischer

concerns. The bond issue on the plant is shown by

this same statement. Counsel is in error in saying

that the interest on the bond issue was in default

at that time. Such is not the fact. On May 1, 1932,

the bond interest was paid. No default occurred in

interest until Nov. 1, 1932. No ''practice" of the

Fischer Companies to convert stored grain existed in

January, 1932, hence there was nothing to conceal

in that regard. We feel entirely justified in stating

that appellant has not, by proof or inference, brought

itself within the rule for which it contends.

The rule, however, is a good one and has particu-

lar application to these appellees. There is no ques-

tion in this case about the validity of the warehouse

receipts of Silverton Lumber Co. and W. S. Jack.

They represent actual deposits of grain in the ware-

house; that this grain was converted by the Ware-
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house Company in June, 1932, is unquestioned. Its

value is not controverted. It is likewise not contro-

verted that at the time these receipts were issued

there was in existence a bond in the sum of $4,000.00,

executed by the same Surety, which after litigation

was paid into Court. Out of the amount so paid in

Silverton Lumber Co. received $380.50 and interest

on its allowed claim for $2204.00 and interest, and

W. S. Jack received $13.75 and interest on his

allowed claim of $80.72 and interest. Of the $4,000.00

and interest so paid in by the Surety Company,

Eyre & Co. received $1,401, and First National Bank

$1,385.20, plus interest.

According to appellant (App. Br. p. 264, 272) the

Bank, holding a warehouse receipt for flour and

cereals, does not come within the provisions of the

State Warehouse Act and was not entitled to recover

on either bond. Certainly Eyre & Co. prior to Jan.

20, 1932, was not the holder of any of Fischer's

warehouse receipts and had no claim against the

$4,000.00 bond on that date.

As the direct result of the issuance of the $11,-

000.00 bond. Eyre & Co. entered upon its agreed

course of dealings with the Flouring Mills, and solely

because thereof Eyre & Co. established its claim

against the $4,000.00 bond and received on that

account $1401.00. If the Eyre deal had not been made

and the $11,000.00 bond issued. Eyre & Co. would

have had no claim on the $4,000.00 bond, which, in

such event would have been divided and apportioned

between the other appellees. By reason of the Surety
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issuing the $11,000.00 bond the percentage of recov-

ery of the other appellees was reduced from 26% to

16%. The appellees have sustained a very substantial

direct loss, attributable only to the act of the Surety

in issuing the bond.

If we assume that the Surety was innocent in the

matter and was not actuated by its desire to receive

the premium on the bond, and relied entirely upon

Fischer's alleged representations (which is not the

evidence), it must still be conceded that the appellees

other than Eyre & Co. are likewise innocent. It is a

general rule of universal application, so well under-

stood that citation of authority would be superfluous,

that where a loss must fall upon one of two parties,

both of whom are innocent, then the loss must fall

on the one whose fault or negligence has made the

loss possible. The Surety Company should not escape

because of any of the excuses urged by it; it, and

it alone, made a loss on the $4,000.00 bond fall on

the appellees other than Eyre & Co. No pleading

of any estoppel is necessary to establish this rule of

equity.

To present the matter from another angle, the

appellees, other than Eyre & Co., paid a consideration

for the issuance of the $11,000.00 bond to the amount

of 10% of their respective claims. A consideration

may be defined as a benefit to the promisor or a

detriment to the promisee. By the terms of the bond

the Surety agreed, among other things, to reimburse

the warehouse receipt holders for losses sustained

because of conversion of grain by the Warehouse
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Co. It made this promise to them and for their

benefit by the terms of the bond. On account of this

promise which was known surely to Eyre & Co., that

concern was induced to take warehouse receipts under

which Eyre & Co. participated in the division of the

$4,000.00 bond. Unless recovery be permitted on the

$11,000.00 bond, the innocent appellees, having paid

a consideration equaling 10 /^ of their claims on the

original bond, will lose entirely the consideration

paid. That, of course, would not be equitable. The

equities are with the appellees. The surety has

received the benefits of its transaction ; it should bear

the burden.

REAL PARTIES IN INTEREST

The appellant asserts (p.p. 164-171 App. Br.)

that if appellees are the real parties in interest,

still the fraud of the principal practiced on the Surety

would be available. In that regard appellant says

that the note in 71 A. L. R. 1278 excludes cases where

there has been no effective delivery of the bond. The

note does nothing of the kind. Counsel is in error.

The introduction and statement of the rule (71 A. L.

R. 1278) is:

"I. Introductory.

''This annotation includes cases wherein a

principal obligor made false or fraudulent repre-

sentations to his surety or guarantor as an induce-

ment to him to become the security on an obliga-

tion, the immediate intention being to show how
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such misrepresentations affect the obligee's secur-

ity.

"It is to be noted that the annotation does not

include those cases in which an obligation has

been delivered to a principal by a surety or guar-

antor on condition that another act be performed
before the obligation becomes effective; as, for

example, where an obligor obtains the signature

of one surety on a note under a promise not to

deliver it to the obligee, until another surety has

been obtained. See 21 R. C. L. 988, par. 37.

"II. General Rule.

"As a general rule, in the United States, when
a principal obligor has induced his surety or

guarantor to sign an instrument by false or

fraudulent representations, such misrepresenta-

tions may not be set up by the surety or guaran-

tor as a defense to an action on the indorsement

or guaranty unless the obligee or guarantee had

notice of, or participated in, such fraud."

It is obvious from the foregoing that this note,

and the multiplicity of authority there cited, are

exactly in point here, even if for purposes of argu-

ment we concede, (which we do not in fact) that

fraud was actually practiced upon the Surety by

Fischer. It is not claimed by the Surety that any

condition was attached when the bond was delivered

to Fischer. The bond was to be signed by Fischer

and filed with the Secretary of State. Fischer signed

but inadvertently neglected to file the bond. There

was no reason why it should not have been filed; no

inhibition by the Surety against filing and no condi-

tion unperformed.
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KIND OF BOND

Some considerable space is taken by the Surety

to demonstrate to its own satisfaction, (p.p. 171-189

App. Br.) that the bond is neither a statutory or a

common law bond. The matter of its being a statu-

tory bond is fully covered in the Brief filed by the

Attorney General on behalf of the State officials.

We adopt his reasoning. Its sufficiency as a common

law bond is well covered in the Brief of Eyre & Co.

The reasons there stated we likewise concur with.

It is also said that appellees other than Eyre &
Co. cannot recover on the bond in any event because

they knew nothing about it until about July 20, 1932.

We assert that if the bond is a statutory bond, it is

not necessary that they have actual knowledge of the

bond. A sufficient bond is required by statute and

those dealing with Fischer could assume that the law

had been obeyed and a sufficient bond required and

posted.

If the bond is a common law bond, it is sufficient

that it be for a lawful purpose and issued for a con-

sideration. The purpose was surely lawful; the bond

was necessary to protect the holders of warehouse

receipts, particularly after Eyre entered the picture.

The Surety received its full premium. Moreover, the

bond itself, and the security afforded thereby was the

consideration for Eyre's dealings with Fischer. Eyre

therefore paid a consideration for the bond. This

consideration so paid by Eyre was on behalf of all

appellees. By the transaction Eyre became entitled

to, and did, participate in the $4,000.00 bond thereto-
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fore posted, which resulted in serious detriment to

the other appellees. Full legal consideration, and

more, was paid for the $11,000.00 by each appellee.

DELIVERY AND APPROVAL

The failure to promptly file the bond and secure

its approval are advanced by the Surety as a ground

to be relieved from its engagement. We trust we
may be pardoned for so stating, but this appears to

be a refinement of technicality. What injury has

resulted to the Surety by reason of these omissions?

Has it thereby been deprived of any rights which it

would otherwise have had? None are specified and

none will be assigned, we are sure.

As to the filing, it appears without dispute that

Fischer, after signing the bond, directed its filing.

Inadvertently this was overlooked. The bond, how-

ever, had been delivered by the Surety to Fischer

for filing; the Surety intended that Fischer file it;

Fischer so intended but this detail was overlooked.

It was afterward filed. The statute does not specify

any time for filing the bond. The statute is:

"61-605. ACTION ON BOND— PERSONS
ENTITLED TO SUE.—The bonds of the chief

inspector, his deputies, samplers and weighers,

and all warehousemen, shall be filed in the office

of the secretary of state of Oregon, and any person

injured by any official act or the neglect of duty

of any such inspector, sampler or weigher, or by

reason of neglect or failure of such inspector,

sampler, weigher or warehouseman to comply with
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the provisions of this act or of the rules and

regulations of the commission shall have a right

of action upon such bond for the recovery of all

damages suffered thereby. (L. 1917, ch. 333, par.

5, p. 691; 0. L. par. 6116.)"

Sec. 61-605, OREGON CODE 1930.

It is conceded in this case that the bond was

approved before its filing.

The bond probably should have been filed soon

after its issue. That course would operate to protect

and preserve the bond. The reason for such prompt

filing is well illustrated in this case by the efforts of

the Surety to get back the bond after liability had

attached. At all events, there being no intervening

rights or equities, equity will regard that as done

which ought to have been done, and will treat the

bond as filed promptly following its execution. CAMP
v. BOYD, 229 U. S. 530, 559; 57 Law Ed. 1317,

1330.

ATTORNEY'S FEES

The amounts demanded by appellees for attorney's

fees, the evidence in relation thereto, the amounts

allowed, and the portion of the Court's opinion in

relation thereto are correctly set forth on pages 278,

279 and 280 of Appellant's Brief.

Appellee Silverton Lumber Co. concedes that under

the pleadings and the Court's decision it should have

been allowed $750 and no more. Consent is hereby

given to correction of the decree in that regard. The
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allowance made on behalf of appellee was strictly

proper.

Appellant is not clear in the language used in

its Brief. By repeated statements this case is referred

to as the, "cancellation suit," and the inference is

clear that appellant would create the atmosphere that

the only thing involved was the cancellation of the

$11,000.00 bond. Such is not the case. Each of

appellees, as was their right, not only resisted the

cancellation, but cross complained seeking recovery

on the bond for the value of grain converted by

Fischer. In that respect each appellee was in effect

a plaintiff in an action on the bond.

The applicable statute (Sec. 46-101 Oregon Code

1930) provides:

"46-101. ^Insurance^ defined.—Insurance is a

contract whereby one undertakes to indemnify

another against loss, damage or liability arising

from an unknown or contingent event, whereby

the insured or his beneficiary suffers loss or in-

jury. (L. 1917, ch. 203, par. 1, page 312; 0. L.

par. 6322.)"

The bond is a policy of insurance.

The statutory provision relating to attorney's

fees in Chapter 356 Oregon Laws 1931 is as follows:

"Sec. 46-134. Whenever any suit or action

is brought in any court of this state upon any
policy of insurance of any kind or nature vjhat-

soever, including the policy or certificate issued

by fraternal benefit societies as defined in section

46-701, Oregon Code 1930, the plaintiff, in addi-

tion to the amount which he may recover, shall
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also be allowed and shall recover, as part of said

judgment such sum as the court of jury may
adjudge to be reasonable as attorney's fees in said

suit or action; provided, that settlement is not

made within six months from the date proof of

loss is filed with the company or society; provided

further, that if a tender be made by a defendant

in any such suit or action and the plaintiff's

recovery shall not exceed the amount thereof,

then no sum shall be recoverable as attorney's

fees. If attorney fees are allowed as herein pro-

vided and on appeal to the supreme court by the

defendant the judgment is affirmed the supreme

court shall allow to the respondent such addi-

tional sum as the court shall adjudge reasonable

as attorney fees of the respondent on such appeal.

The terms of this act shall not apply to any suit

or action started or begun prior to the passage of

this act."

In this case it was stipulated that demand was

made on the Surety Company for payment of the

claim of Silverton Lumber Co. and W. S. Jack, and

the demand was refused at a time more than six

months prior to the date of trial. (R. 607). This

brings the instant case directly within the statute

providing for the allowance of attorney's fees. Such

fees were properly allowed by the Court.

The statutes of this State in regard to the attor-

ney's fees are of course the applicable law. The

statutes are clear, concise and not ambiguous. By
the very wording of these statutes appellees are

entitled to attorney's fees. If, however, there is any

doubt in that regard, such uncertainty is put at
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rest by the Oregon Supreme Court decision in GOOD-
SPEED V. DUBY, 131 Ore. 275, 280. The highest

Court in the land has held, speaking by Mr. Justice

Cardozo, that statutes providing for attorney's fees

and penalties in insurance company cases are proper.

LIFE, ETC. INS. CO. v. McCRAY, 291 U. S. 566;

78 Law. Ed. 987.

With the exception of the slight modification in

regard to amount of attorney's fees to Silverton

Lumber Co., above referred to, the decree of the

trial court was right, just and equitable and should

be affirmed.

MASTER'S COSTS, ETC.

This is a suit in equity for cancellation of a bond.

The appellees by their answers demanded judgments

for the value of their grain converted by the Fischer

Companies. The decree of the Court was for the

appellees. This, under the Oregon statute, entitles

them to costs unless the Court shall otherwise order.

Sec. 7-607 Oregon Code 1930. The Court had the

clear right, as well as the duty, to compel the Surety

to pay the costs of its ill founded suit. Contrary to

what appellant seems to believe (p. 284 App. Br.),

this is not an interpleader suit. In any event the

Court had the right to tax the costs and expenses

of the suit as it saw fit. They were properly allowed
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to follow the judgments for the appellees.

Respectfully submitted,

Custer E. Ross,

Attorney for Appellees

Silverton Lumber Co.

and W. S. Jack.




